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NOTE: pp. 15 - 19 have been modified from the original to redact certain identifying
information relating to potential witnesses.

It was not fair, and, actually, was, under the circumstances of this case, a gross
violation of Ms. Agudio’s due process rights.
 

First, in this case, there are individuals with first-hand knowledge of what occurred
on the CDTA bus on January 30th. There was no valid reason to rely solely on hearsay.

In addition to Ms. Agudio and her two co-referred parties (none of whom could
testify, as explained above), there were some 30 - 40 other individuals on the bus with
direct, first-hand knowledge. The overwhelming majority of these individuals are
University at Albany students. These are not unavailable witnesses. 

 Second, permissible or not, hearsay evidence (for example, Inspector Burlingame
telling the Board what he says someone else says they heard or saw) is not deemed to be
very reliable and is not considered to be the best way for a fact-finder to make factual
determinations. Both Burlingame and Brennan basically told the Board  - - ‘trust me’,
‘I’m an experienced police officer/ administrator’, essentially saying, ‘do what I tell you,
because I’m very smart, I have reached a conclusion as to what happened on the bus -
although I was not there -  and you should accept what I tell you’.  That is not really how
the fact-finding process is supposed to work.

Third, one must ask, why is it that none of the other individuals on the bus were
presented as witnesses?   

The only reason is that Inspector Burlingame and Community Standards knew it
could be problematic for them, that it could interfere with the pre-determined goal of
having Ms. Agudio and the other two found guilty and kicked out of school. 

For example, what if they had presented                We suspect that             - who by
all accounts (except her own) - was very intoxicated, would likely have not been a very
coherent witness, not helpful to the referring party. 
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How about                 -? If she were presented as a witness, the Board would have
been informed that she is the person who forcefully pulled Ms. Agudio’s hair extensions
out of her head. Also, probably not a very good witness for the referring party. Probably
not a witness who would help to advance their goal.1 

Or, what about another student, who told the UPD that “the drunk girl” (           )
told Ms. Agudio and the other two referred parties to “go get a job”, which this witness 
says was “one of the many pointless insults” that             said to Ms. Agudio and the two
other referred parties.  Also, probably not a great witness for the referring party.

Or, how about another student, who in a videographed interview with UPD, in
response to a question about whether there were racial slurs used on the bus,
acknowledged that some people said they had heard this, and added that the “n” word can
be said in a “non-racist” way. 

There are other examples as well. The point is that although individuals with first-
hand accounts were available to be presented as witnesses, the choice was made not to
present anyone with first-hand knowledge. First-hand accounts can be messy. There can
be contradictions and inconsistencies. Not everyone remembers hearing or seeing the
same thing. 

1 We also wish to note, as another example of the biased manner in which this entire
matter has been handled, that the UPD never commenced any charge against            , who, by her
own admission, engaged in a fight and tore hair extensions out of Ms, Agudio’s head, an act
requiring some force.
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In other words, first-hand accounts - as compared with hearsay - are real. Hearsay
is filtered and interpreted, particularly when the person providing the hearsay evidence
has a clear position and purpose.2

The total reliance on hearsay in this case under all of the circumstances present,
was unfair and fatally tainted the integrity of the hearing.

Improper “opinion” evidence

One of the central issues in this case is whether Ms. Agudio believed, and had a
basis to believe, that there was a racial component to the incident on the bus. 

This was not explored at the hearing, other than by Inspector Burlingame’s
expressed opinion that there was nothing racial about the incident.

Who is he to make this judgment? And, why did the Board simply take him at his
word? 

Mentioned above is the ‘you’re ignorant, get a job’ comment, which is certainly
susceptible of being interpreted as a racist comment when directed towards three Black
women by a person who is not Black. 

In addition, there is the disparity in responses to, on the one hand, a loud white
person, which the other white people on the bus don’t care about, and, on the other hand,
to an allegedly loud Black person, who is immediately perceived (by the white people) to
be “disruptive”. That is also, certainly, subject to interpretation as a racially charged
event. 

2 The brief summaries of some potential first-hand testimony presented above is based on
information contained in written witness statements and/or in video interviews of witnesses
taken by the UPD investigators (and not provided to us until after the hearing).
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Plus, as mentioned above, there is at least one other bus passenger who
acknowledged in his UPD interview that others may have heard the “n” word being said
on the bus, and, apparently, it would not have been so unusual.

Inspector Burlingame, who has no qualifications, insight or experience that could
provide him with “expertise” as to whether a situation involved elements of racism,
should not have been permitted to express his opinions on this subject, which was at the
core of this case. By allowing him to opine on this issue, the integrity of the hearing was
significantly impaired.

The integrity of this hearing process was destroyed prior to the hearing and at the
hearing to such an extent as to have rendered this hearing procedurally defective and
fundamentally unfair. 

NEW EVIDENCE 

There are major issues of post-hearing new evidence which, had it been available
to Ms. Agudio prior to the hearing, would likely have had a significant impact on the
hearing and on Ms. Agudio’s participation in the hearing.

Witness statements and interviews

The above section, addressing procedural errors, discussed the issue of the
approximately 40 witness interviews and statements relief upon by UPD in preparing and
pursing the referral in this case, but which the University refused to provide to us in
advance of the hearing.

After the hearing, we did obtain all of those statements and video recorded witness
interviews through the District Attorney’s Office. 

To be clear - we repeatedly requested access to this evidence prior to the hearing. 
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The University, which had access to all of this as these were statements taken and
interviews conducted by the UPD,  repeatedly refused to provide the evidence to us. We
got it later, from another source. This is, beyond any doubt, “new evidence”, that is,
evidence we did not have access to prior to the hearing but obtained afterwards. 

The significance of this evidence cannot be overstated. There are some 30 or so
written statements of people on the bus and at least as many video recorded interviews.
Some of the information that came to light in these interviews and statements is
mentioned above. The fact is that these statements and interviews, when viewed as a
whole, contain many pieces of information which could be helpful to Ms. Agudio, many
pieces of information which are not, and numerous inconsistencies and contradictions.

Had this information all been available prior to the hearing, that very well might
have tipped the balance for Ms. Agudio and she might have chosen to be present and to
testify.

There is absolutely no valid reason that this evidence was not provided.

The University’s refusal to do so irrevocably tainted the integrity and fairness of
the hearing.

Medical documentation

A similar issue exists regarding medical documentation for            . Again, we had
repeatedly requested access to this documentation prior to the hearing. It was, explicitly
relied upon by Inspector Burlingame in commencing the student conduct referral. Yet, the
University repeatedly refused to disclose this information.
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